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EXHIBIT A

s

RESTATED
CERTIFICATE OF INCORPORATION

or
DIGI INTERNATIOMAL INC.

(. FIRET: The nams of tha Corporation shall be Digi
International Ine.

SECOND: The address of the registered office of the
Corporation in the State of Delaware is 1209 Orasnge Street,
Wilmington, Delaware 19801, located in New castle County. The
registered agent of the Corporation at that address is The
Corporation Trust Company,

THIRD: The purpose of the Corporastion is to engage in
any lawful act or activity for .which corporations may be
otganized under the General Corporation Law of the State of
Delaware. :

FPOURTH: The total number ¢f shares of all classes of
capital stock which the Corporatiocn shall have authority to
issue is 17,000,000 shares, consisting of 2,000,000 shares of
Preferred Stock, par value £.0) per share, and 15,000,000
shares of Common S8tock, par value $.01 per share.

The designations and the voting powers, preferences
and relative, participating, optionsl or other special rights,
and the qualifications, limitations or restrictions thereof, of
the Preferred Stock and the Common Stock whick are fixed by
this Certificate of Incorporation and the express grant of
suthority to the Board of Directors to fix by resolution or
resolutions the designations and the voting powers, preferences
and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of
the Preferred Stock which are not fized by this Certificate of
Incorporation are as follows and as elsewhere smet forth in
Articles Fifth, Sixth and Seventh:

1. The Preferred Stock may be issued at any time or
from time to time in gsay amount, provided not more than
2,000,000 shares thereof shall be outstanding at any one time,
as Preferred Stock of one or more series, as hereinafter pro-
vided. Each share of any one series of Preferred Stock shall

‘L be jidentical in all respects except as to the daste from which
dividends thereon may be cumulative, each series of Preferred
Stock shall be distinctly designated by letter or descriptive
words, and &ll series of Preferred Stock shall rank equally and
be identical in all respects except as permitted by the provi-
sions of Seoction 2 of this Article Fourth. Shares of Preferred
sgock shall be issued only as fully paid and nonassessable
shares.
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2. Authority 4s hereby expressly granted to and
vested in the Bosrd of Directors at uny time or from time to
time, without action ‘by or approval of the stockholders, to
issue the Proferred Etock a3 Preferred Btock of one o0r more
sericz, to fix by resolution or resolutions providing for the
fzsuance of shares of any saries the Jdssignations and the
voting powers, preferences anéd relative, participating,
optional or other special rights, snd the qualifications, limi-
tations or restrictions thersof, of such series s0 far as not
inconsistent with the provisions of this Article Fourth sppli~
cable to all series of Preferred Stock, and to the full extent
now or hereafter parmitted by ¢the 1laws of the State of
Delavare, including the following:t

: (M) the distinctive dJdesignation of such sesries and
the number of shares which shall)l constitute such series,
which number may be incressed (except where otherwise pro-
vided by thae Bosrd of Directors in cresting such series) or
decressed (but not beslow tha anumber of shares thereof then
outs~zanding) from time to time by action of the Board of
Dictectors; . s

(B) the rate or rates of dividends payvable on sharas
of such series. whather dividends shall be cumulative and,
if so, the dats or dates from which dividends shzll be
cunulative on the sghares of such series, the preferences,
restrictions, limitations and conditionaz upon the payment
of dividends, and the dates on which dividends, 1if
dsclarcd, shall be payable:

{C) whether shares of such series shill be redeemable
and, if so, the terms and provisions of such redemption,
including the date or dates upon or after which they ghall
be redecmable, the amount per share payable in case of
redemption, which asmount may vary undor Jdifferent condi-
tiony and at different redamption dates, and the manner of
seiecting shares for redemption;

(D) the rights of the shares of such series in the
event of voluntary or involuntary liquidation, dissolution
or winding up of the affauirs of the Corporation, and the
relative rights of priority, {f any, of payment of shares
of such series;

{E) whether shares of sguch series 3shall have. a
purchazc, Tetirement of 3sinking fund for tha purchase,
retirement or redemption of shares of such series sngd, if
$0, tho terms and provisions thereof;
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(r) whether shares of such series shall have
conversion privileges and, if so, thes terms .and provisions
thereof, ircluding provisions for sdjustment of the coanver-
sion rste in such events as the Beoard of Directors shall
dotcruine:_

( {G) whather shares of such series shall have voting
rights, in adadition to voting rights provided by law, and,
if so, the terms end provisions therecf; and

(H) any ‘' other p:ctornnécs and relative, ovartici-
pating, optional or cther —=special rights and the
qualifications, limitations or restrictions thereof.

3. The holders of tha Prefaerred Stock of esach series
shall bo entitled to receivae such dividends, whsn and as
declared by the Board of Directors, out of funds legally svaile-
able therefor, as they may bs sntitled %o in accordance with
the resolution or rasolutions adopted by the Bouwrd of Directors
providing for the issuance of such series, payable: on such
dates »3s may be fixed in such resolution or resolutions. * Se
long as there shall be outstanding any shares of Preferred
Stock of sny series entitled to cumulative dividends pursuant
to the resclution or resolutions providing for the issuvance of
such series, no dividend, whether in cash or proparty, shall be
paid or declared, npor shall any distribution be made, on the
Common Stock, nor shall any shares o0f Common 8Stock be
purchesed, rodeemed or otherwise acquized for valus by the
Corporation, if at the time of making such payment, declara-
tion, distribution, purchase, redemption or acquisition the
Corporation zhall be in defsult with respect to sny dividend
payable . ., or obligation to maintain a purchase, retirement or
sinking fund with respect to or to radeem, shares of Prefarred
Stock of any series. The foregoing provisions of this
Section 3 shall not, however, apply to a aividend payable in
Common Stock or to the acguisition of shares of Cosmor Stock in
exchange for, or through application of the procead: of the
sale of, shares of Common Stock. 8Bubiect to tha foregoing and
to any further limitations prescribed in accordance with the
provisions of Section 2 of this Arivicle Fourth, the Board of
Directors may doclare, out of funds legally availabie therefor,
dividends upon the then outstanding shares of Common Stock, and

shares of Preferred Stock of any sarias =hall not hae entitled
to participate therein,

(L 'R In the event of any voluntary or 4involuntary
liquidation, dissolution or winding up of the Coxporation, the
+wieecs of the Preferrud Stock of each series shall be entitled
to receive, out of the assets of the Corporation available for
digtribution to 1itc 3tockholders, before any Adistcidbution of
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assets shall be made to thr holdars of thes Common SBtock, the
amount per share provided by ths Board of pirectors pursuant to
Scction 2 of this Article Fourth, which may include sn amount
egual to any cumulative dividends thereon to the date of £Linal
Aistribution tve the holders of the Preferred Stocks and ths
helders of the Comwmon Btock shall be antitled, to the exclusion
of the holders of the Preferred Stock of all series, to par-
ticipate ratably in 3l1 the assets of the Corporation then
cemaining in accordanca with their respective rights and
preferences. If upon any ligquidation, dissolution or winding
up of the Corpozstion the assets available for distribution
shall be insufficient te pay the holders of all outstanding
shares of Preferred B8tock- the full asmounts to which they
respectively shall be entitled, vunless otherwize provided by
tke Board of Directors pursuant to Bection 2 of this article
Fourth, the holders of shares of Preferred Btock of all series
shall psrticipate ratshiy in sny distribution of assets sccord-
ing to the respective amount which would be payable in respect
of the shares of Preferred Stock held by them upon sueh distri-
bution if »ll amounts payable in respect of the Preferred Stock
cf all series were paid in full., MNeither a statutory merger
nor censoliJdrtion of the Corporation intc or with eny other
corporation, nor a statutory merrer or consolidation of any
other corporation into er with the Corporation, nor s sale,
transfer, exchangs or lease of all or any part of the assets of
the Corporation, shall ba decmed to be a liquidation, dissolu-

tion or winding up of the C(urporation within the meaning of
this Section 4.

. - Tha Corporation, at the ortion of the BRoard of
Directecrs, may redeem the whola or any pacrt of the Preferred
Stock of any series at the price or prices and on the terms and
cornditions provided in the resolution or resolutions of the
Board of Directors providing for the issuance of such series.

€. Anything herein or $n any —resolution or
resolutions of the Board of Directors providing for the issu-
ance of eany series of Preferred Stock to the contrary
notwithstanding, tho rights of holders eof all classes and
series of capital stock of tha Corporation in respect of
atvidencs and purchase, retiremernt or sinking fund:s,.. if any,
»rall 3t wsll times be sudbject tos the power of the Board of
Directors from time to tima to set aside such resertves and to
make such other provisions, if any, as the Board of Directors
shall dceis to be necessary or advissble for werking capital,
for aexpansion of the Corporation’s business (including the
seguizition of real and personsl property for that purpose) and
for any other purpose of the Corpo-aticn.
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7. Except as othurwise provided by law oz py this
Certificate of Incorporation ox by tha :esolut;on_ or
resolutions ¢f the Board of Directors providing for the issu-
ance of any ceries of fPreferred S8tock, the holders of the
Preforred Stock shall not be entitled to vote and shall not be

( entitled to receive notice of sasny meeting of stockholders at
which thecy are not entitled to vote, Except as otherwise pro-
vided by law or by this Certificate of Incorporation or by the
resolution or resolutiors of the Board of Directors providing
for tho issuance of any series of Preferred Stock, the vote of
the holders of 3lil or any poriion of any class or series of
capital stock, as 3 class or series, shall not be regquired for
any action to ba taken or suthorized by the stockholders of the
Corperation, ineluding sny amendment of this Certificate of
Incorporation. Except as otherwise provided by 3iaw, each
holder of shares of Common Stock shall be entitlad to one vote
for each share of Common Stock held by such holder,

8. Except as otherwise provided by law- or tre
resolution or resolutions of the Board of Directers providing
for the issuance of any series of Preferred Stock or by ‘the
instrumant governing the security, obligation, waxrant, opticn
or right, no holder of shares of any class or series of capital
Lo stocx of the Corporation or of any security or obligation
‘ convertible into, or of any warrant, option or right to sub-
scribe for, purchase or otherwise acquire, shares of any class
or series of capital stock of the Corporation, whether now or
hereatter authorized, shall, as such holder, have any
preemptive right to subscribe for, purchase or otherwise
acquire shares 4f any class or series of capital stock of the
Corporation or any security or obligation convertible into, or
any warrant, option or right to subscribe for, purchase aor
othe wise scquire, shares of any class or series of capital
stock of the Corpcration, whether now or hereafter authorized.

9. Authority 1s hersby exprassly granted to and

vested in the Board of Directors st any time and from tima %o
timo, without action by or epproval of the stockholders, to
declare, create and issue, with respect to shares of any class
or seriaes of capltal stock of the Corporation, Aividends or
distributions 4n, or options or rights to Bcquire, shares of
any class or series of capital stock of the Corporuotion, eor
other socurities, and to fix by resolution or rtesolutions
providing for tha doclaration, crestion and issuance of any
such dividend. dlstri?ution, option or right the terms, provi-
( sions., rights, qualifications, 1limitations eor restrictions
thercof so0 far as not inconsistent with the provisions of this
Article Fourth, ard to the full extent new or heresafter per-
mitted By . ths  laws of the State of Delaware, including
(a) provisions for the adjustment thereof upon an acquisitjon
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of shares, reorganization, merger, consolidstion, sale of
assets, business combination (fncluding s Busi-ass Combination
23 defined in Article Sixth) or other event, a.d (b) provisions
that prevent the holder of a specified percentags of _out-
standing shares of any class or series of capital stock of the
( Corporation, including transferees of such bholder, from
exercising rights thereunder. .
FIFTH: The following provisions shall govern the
management of the bhusiness and ‘the conduct of the affairs of
the Corporation and shall define, 1limit and ragul:zte the rights
ancg powers of the Corporation and tha Board of Directors and
stocknolders: :

;1. The business and affairs of the Corporation shall
he managed by or under the direction of a Board of Dirsectors.

2. The PBoard of Directors shall consist of the
number of directors provided for in the By-Laws but shall at no
time consist of less than three directors. ¥From and sfter the
1990 annual meating of stockholders, the directoras shall® be
divided into three ¢lasses as nearly equal in, number as possi-
ble; the term of one class shall expire at the 1951 annual
meeting of stockholders; the term 0% = second class shall
expire at the 1992 annual meeting of stocikholders; and the term
of a third class shall expire at tha 1593 annual meeting of
stockholders; and at each annual meeting of stockholders suce-
coessors to the clasas of Adirectors whose term shall then expire
shall be elected to hold office for & term of three years. The
number of directors in the class to be elected at an annual
meoting of stockholders shall be determined by the Board of
Directors prior to such meeting or, in the absence of such
dctermination, by the stockholders st such meating. :

3. In the avent of a vacancy occurring in any class, .
the Board of Directors may reduce the number of directors in
such ¢lass to eliminate the vacancy, but in neo Case may the
number of directers in such class be less than ona. Tae Board
of Dircctors may increase tha number of diroctors in a class,
In the event of 3 vacancy occurring in any class or a newly
created directorship resulting from an increase in the number
of directors in any class, the Board of Directors may £ill such
vacancy or newly created directorship for the remainder of the
unoxpired term by vote of the majority of the remaining direc.

(- tors, thougn less than & quorum. Tha directors of each class

shall hold office for the term for which elected and until the
successors to 'such class are elected.

d. Notwithstanding the foregoing, whenever tha
.holders of any one or more series of Preferrad Stock issued by
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the Corporation shall have thas right, voting separately, ¢to
eleact directors at an annual oxr special meeting of stock-
holders, the eclection, t2rm of office, £illing of vacancies and
othaer provisions relating to suzh directorships shall be
governed by the provisions of this Certificate of Incorporation
applicable thereto, including the resolution or resolutions
adopted by the Board of Dirsctors pursuant to Bection 2 of
Articlo Fourth, and such directors so elected shall not be
divided into classes pursuant toc Section 2 of this Article
Fifth unless expressly prcvided by such provisions,

5. Elections of d&irectors need not be by wyritten
ballot unless the By-Laws of the Corporation so provide. .

6. A director of the Corporation shall not be per-
sorally liable to the Corporation or 1its stockholders for

monetary danages for breach of fiduciary duty by the director.

as a director; provided, however, that this Section 6 shill not
climinate or 1limit the liability of s director to the extent
provided by applicable law (a) for any breach of the duty of
loyalty of the director to the Corporation or its stockholders,
(b) for acts or omissions not in good faith or which involve
intentional misconduct or a knowing violation of 1law, (c) for
any unlawful action under Section 174 of the General
Corporation Law of the Btate of Delaware, or (d) for any trans-
action from which the director derived an improper personal
benefit. No samendment to oOr repeal of this Section 6 shali
spply to or have any effect on the liability or slleged lisbil-
ity of any director of the Corporation for or with ruspect to
any acts or omissions of the director occurring prior te such
amendment or repcal. If the laws of the Btate of Delawars are
hereaéter changed to permit further elimination or limitation
of the 1liasbility of directors, then the 1liability of each
director of the Corporation shall thereupon be eliminated or
limitcd to the fullest extent then permitted by law,

7. The Board of Directors shall have concurrent
power with tha stockholdoers to adopt, alter, amend or repeal
the Dy-Laws of the Corporation. The Boar3l of Directors may so
adopt or change the By-Laws upon the affirmative vots of the
number of directors which shall constitute, under the provi-
sions of the By-Laws, the action of the Bosrd of Directors.
The atockholders may not so adopt or change the By-Laws excent
upon the affirmative vote of at loast eighty percent (80%) of
the votes entitled to be caat by the holders of all outstanding
sharcs of stock entitled to vote, voting together as a single
tlo58., ’

8. In addition to the powers and authority herein or
by low expressly conferred upon them, the directors are hereby

-
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erpowered to exercise all such powers and 4o all such acts and
things as may be exercised or d4one by tha Corporation, subject,
nevartheless, to the provisions of the laws of the State of
Delaware, this Certificate of Incorporation and any By-Laws
(: adooted by the stockholders: provided, however, that no By-Laus
hercaftar adopted by the stockholders shall 4invalidate any
prior act of the directors which would have been valid Af szuch

By-Laws h3d not been adopted.

9. Any action to be taken by the stockholders of the
Corporation at 2ny annual or special mesting of the stock-
holders, or any action which may be taken at sny snnual or
special meeting of the stockholders, may be taken by the stock-
holders without » meeting, without prior notice and without a
vote, if a3 consent or consents in writing, setting forth the
action so taken, shall be signed by all of the stoeckholders of
the Corporation entitled to vote thereon. The procedurass for
calling, and persons entitled to call, a special meeting of the
stockholders shall ba specified in the Dy-Laws.

SIXTH: Business Combinations with Interested
Stockholders., :

1. In sddition to any affirmative vote required by
law or by this Certificate of 1Incorporation or by the By-
Laws of the Corporation, and except as otherwise expressly
provided in Section 2 of this Article Sixth, = Business
Combination (as hereinafter defined) shall require the
sffirmative vote of not less than eighty percent (80%) of
the votes entitled to be cast by the holders of 3i11 then
outstanding shares of Voting Btock (3as hereainafter
defined), voting together as a single class, Such af?irma-
tivo vote shall be required notwithstanding the fact that
no vote may be required, or that a lesser. percentage or
gepsrate c¢class vote may be specified, by law or in any

agreement with any national securities exchange or other-
wise. :

2. The provisions of Section 1 of this Article Sixth
shall not be applicable to any particular Business
Combination, and such Business Combination shall require
only such affirmative vote, if any, as is required by law
or by 8ny other provision of this Certificate of
Incorporation or by the By-Laws of the Corporation, or arny

g sgreemont with any national ‘securitics exchsnge or other-

(; wise, if all of the conditions specifiod in either of the
following Paragraphs (A) or (B) are met:

(A) the Busingss Combination shall have been approved
by a3 majorlity (whether such approval is mode
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(8)

prior to or subsequent to the sacquisition of
beneficial ownership of the Voting 8Stock that
caused the Interested Stockholder (as hereipafter
defined) to become sn Interested Stockholder) of
the Continuing Directors {as hereinafter
defined); or

all of the following conditions shall have been
met:

(i) - T™he aggregatae amount oOf c«ash anéd the Fair

Market Value (as hereinafter defined) as of
the date of the consummation of the Busjiness
Combination of consideration other than cash
to Dbe received per share by bholders of
ghares of outstanding . Common 8Stoeck ian such

Business Combination shall be at least equal

to the higher asmount destermined under
clsuses (a) and (b) below:

(s) (if applicable) the highest per siare
price (including sny brokarage
commissions, transfer ¢taxes asnd solice
iting dealers’ feess) paid by or on
behslf of the Interested Etockholder
for any share of Common Stock in
connection with the acquisition by the
Interested Stockholder of - baneficial
ownership of shares of Common Stock
within ths two-yesr period immedtiately
priox to the first public announcement
of the proposed PBusiness Combination
(the "Announcement Date*); and

{(b) the Fair "Market Value par sﬁake of

Common Stock on the Announcement Date

or on the date on which the Intorested
Btockholder became an Interested
Stockholder (the “Determination Dataev),
Whichever {5 higher.

(ii) The aggregate amount of cash and the Pair

Market Value as of the date of the consumma-
tion of the Business Combination of
consideration other than cash to be rocoived
per share by holders of shares of sny class
or series of outstanding cCapital Stock (as
herainatter delined) othaer than Common Stock
in such Business Combination, ehall be at
least equal to the highost amount detarmined
under clauses (a), (b).and (c) below:

-9-
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(a) (if applicable) the highast per share
price (including any brokerage
Ccommisgiong, transfer taxes nd solic-
iting dealers’ foes) paig -bY or on
bahalf of ¢the Interested Stockholder
for any share of sych class or series
Of Capital Stock in connection with the
acquisitior by the Interested
Btockholder of benefiecial ownership of
Bhares of Such class or Sories gf
Capital gtock within the two-vear
period imm.diatoly psior te the
Announcement Date;

(b) the rFajir Market value Per share of guch
class or series of Capital Stock on the
Announcement Date or on ths.
Deteurmination Date, whichaver is
higher; and

(c) (it applicable) the highestc

entitled in the event of any voluntary
or 1nvo!untat7 liquidation, dissolution
Or winding up os ths affairs of the
Corporation, Legardless of whether the
Business Combination to be consummsted
constitutes such an event.

The provisions of thig Paraqraph (B)(ii)
shall be Tequired to be met with respect to
Svery class or series of outstanding Capital
Btock other than Common Stock, Whether or
not  the Interested Stockholder has pre.

ot o Particular class Ot serigs gqof out -
standing Capital Stock shall tre in cash or
in the same form as Praviously nas been paijg
by or on behalr of the Interesteq

of shares ot such class ¢or Series of Capital}
Stock, If the considoration 80 paid for
shares of any c¢lass or serias’ of Capita)
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(iv)

(v)

P.14-2¢

gtock -varied as to form, the form of
consideration for such class or series of
Capita]l Stock shall be either cash or the
form used to acquire benaficial ownership of
the. largest numbaer of shares of such clsss
or series of <Capital Stock previously
acguired by the Interested Stockholder.

After such Interested stockholdéar has hecome
an Interested SBtockholder and prior to the
consummation oOf such Business Combinstion:
{a) except ss approved by s majosrity ef the
Continuing Directors, there shall have been
no failure to declare and pay st the regular
zate therefor any full quarterly or other
regularly scheduled dividends (whsther or
pot cumulative) payabls in accordance with.
the terms of any class or series of out-
standing Capital Btock; - (b) except as
spproved by 3 majority of the Continuing
Directors, thers shall hsva been no redue-
tion in the annual rate of dividends psid on
the Common Stock (except ss necessary to
reflect .any stock split, stoek daividend or
subdivision of the Common Stock); (c) there
shall have been an increase in the annual
rate of dividends paid on the Common Stock
83 necessary to reflect sny reclassification
{including any reverse stock split), recapi-
talization, reorganization or sny similar
transaction that has the effect of reducing
the number of outstanding shares of Common
Stock, unless the fallure 50 to increase
such annual rste is approved by a majority
of the Continuing Directors; and (4) such
Interested Stockholder shall not have become
the Deneficial owner of any additional
shares of Capital Stock except as part of
the transaction that results in such
Interested Stockholder becoming an
Intersasted Stockholder and except in a
transsction that, after giving effect
thereto, would not result in any increase in
tha Interested Stockholder's percentage
beneficial ownership of any class or series
of Capital Stock,

After sulh Inlurasted Stockholder hes become
an Interested Stockhilder, such Intaerestad
Stockholder shall not havae received the

ell=
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benefit, dirsctly or {indirectly (except
proportionately as s stockholder of the
Corporation), of any loans, sdvances,
guarantees, pledges or other financisl

essistance or sny tax credlts or other tax

advantages provided by the Corporation,
whether in anticipation of or in connecticn

with such Business Combination or other-
aize.

A proxy eor information statement describing
the proposed Businass Combination and
complying with ¢the requirements of the
Securities Exchange Act of 193¢ and the
tules and regulations thereunder (the “Act*)
{(or any subsequent provisions replacing such
Act, rules or reqgulations) shall be mailed
to 3ll stockholders of the Corporstion at
least 30 days prior to the consummation of
such Business Combination (whether or not
such proxy or information statement * is
required to be mailed pursuant to such Act
or subsequent provisions). The proexy or
information statement shall contain on the
first page thereaf, in a prominent place,
any statement as tc the advisability (or
inadvisability) of the Business Combination
that the Coantinuing Directors, or any of
them, may choose ¢to wmake znd, if deemed
advisasble by a majority of the Continuing
Directors, the opinion of an investment
banking firm sslected by 8 majority of the

‘Continuing Digectors as to the fairness (or

not) of the terms of the Business
Combinstion from s f£inancial point of view
to the holders of the outstanding shares of
Capital Stock othexr than the Interested
Stockholder and its Affiliates or Associates
(2s hercinafter defined), such investment
Panking ficrm to ba paid a reasonable fea tot
its services by the Corporation, :

Such Interested Stockholder shall not have
made any major change in the Corporation's

business or equity capitel structure without

the aspprovasl of a majority of the Continuing
Dizrcctors.

3. For the purposes of this Article Sixth:
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(A) The tarm "Businass Combination” shall mean:

(1)

(ig)

(iii)

(iv)

~)

any meryer or consollidation of the
Corporation or sny 8Subsidiary (ss herein-
aftar defined) with (a) any 1Interastsd
Btoskholder or (b) eny other corpaeration
{whather o not itselr sn  Intarested
Btockholder) wWhich iz or after such marger
or consolidation would be an Affiliate or

Associate of an Interested Stockhelder; ot

sny sale, lesse, exchange, mortgage, pledge,

‘trangfer or other disgosition (in one trans-

sction or a series of transactions) with any
Interested Btockholder or any Affiliates ar
Associate of any Interssted Stockholler
involving any assets or securities of the
Corporation, any Subzidiary or apy
Interostsd Stockholder or any Afflliate or
Associate of any ‘Interestsd Stockholder
having an agaregate Pair Market Value equal
to or greater than 10% of the book vaiue of
the consolidated assets of the Corporation;
or

the aduption of any plan or proposal for the
ligquidaction or dissolution of the
Corporation proposed by or on bahalf of an
Intaxested Stockholder or any Affiliaste or
Associate of any Interested S5tockholder: oz

any reclassification of securities (includ-
ing any reverse stock split), or
recapitalization of the Corporation, or any
merger or consolidastion of the Corporstion
with any of its Subsidiasries or any other
transaction {(whether or not with o¢r other-
wise invelving an Interested S8Stockholdar)
that has the effect, directly or indiractly,
of increasing tha proportionate ahare of army
class or series of Capital Stock, or any
securities convertible into Capital Stock or
into equity securities of any Subsidiary,
that is Peneficially owned by asny Interestad
Stockholder or any Affiliate or Associate of
any Interasted Stockholder; or

any 8graement, contract or other arrangemant
providing for any one or more of the sctions

:go?izied in the foregoing clauses (i) to
v).,
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The term ~Capital Stock” shall mean »sll capital
stock of the Cc: porstion authorized to be issued
from tims to time under Article Fourth of this
Cartificate of Incorporstion, and the term
*Voting Stock” shall mean all Capital Stock which
by 1ts terms may be votad on sll matters
submitted to stockholders of the Corporation
generally.

1The term vperson® shall mean any individual,
firm, corporation or other entity and shall.

include any group comprised of any person and any
other person with whom such pesrson or any
Affiliate or Asszociate of such person has any
agreement, arrangemant or understanding, directly
or indirectly, for the purpose of acquiring,
holding, voting or disposing of Capital Stock.

The term “Interested Stockholdoer* shall mean any
person (othar than the Corporation or any
Subsidiary and othsr than any profit-shsring,
employee stock ownsrsalp or other employee bene-~
£it plan of the Corporation or any Subsidiary or
any trustee of or filduciary with respect ¢o any
such plan when acting in 3such capacity) who
(i) {5 the Dbeneficial owner of Voting BSBtock
representing twenty percent (20%) or mors of the
votes entitled to bes cast by the honlders of all
then outstanding shares of Voting S8tock: or

(i) is an Affiliate or Associate of the

Corporation and at any time withir the two-year
period imnmediately prior to the date in qucstion
was the beneficial owner of Voting Stock repre-
santing twanty percent (20%) or mora of the votes
entitled to be cast by the holders of sll then
outstanding shares of Voting Stock.

A person shall be a “beneficial owner* of any
Capital Stock (i) which such person or any of tits
Affiliates or Associates  beneficially owns,
directly or indirectly; (ii) whieh such persoi or
any of its Affiliates or Associates has, directly
or indirectly, (a) the right to acquire (whether
guch right {s exercisable immediataly or subject
only to the passage of time), pursuanct to any
sgreement, arrangement or understanding or wupen
‘the exarcise of conversion «cxights, exchange
rignts, warrants or options, or otherwisa, or
(b) tho right to vote purauant to any agreement,
srrangement or understanding; or (iiil) which arc

-lqg-
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(H)

(1)

which a majority of each class of equity security
17 beneficially owned by ths Corporaticn.

The term “Continuing Director® shill masn any
member of the Board of Directors of the
Corporation. while such person is s member of the
Board of Directors. who was a member of the Bosard
of Directors prior ¢to the time that the
Interested Stockholder involvad In tha Business
Combination {n quastion became an Interested
Stockholder, and asny member of the Bosrd of
Directors, whila such person is a member of the
Board of Directors, whose election, or nomiaation
tor elaction by the Corporation's stockholders,
was @8ppraved by wvote of a majority of the
Caontinuing Dilrectors; provided, howaver, that in
no event shell an Interested Stockholdar involved
in the Business Combinstion in question or any
Affiliate, Associste or representative of such
Interestaed Btockholder be desmed ¢to be o
Continuing Director, '

The ternn "Fair Market Value” nmeans (i) in <he
cases of cash, the asmount of such cash; (ii) in
the cate of stock, the highest closing sale price
during the 30-day period@ ¢mmediately preceding
the date in question of a share or zuch steck on
the Composite Tapa, for New York Stoeck Exchange-
Listed Gtocks, or, if such stock 1s not quoted on
the Composite Tape, on the New York Stock
Ezchange, or, if such stock i3 not listed on such

‘Exchsnge, on the principsl United Siates securi-

‘{es sxchanga registered under tha Act on which
ruch stock is 1listed, or, if such stock is not
listed on any such exchange, on the MNational
Association of SBecurities Dealers, Inc. Automated
Quotation gystem/National Market System or any
similar system then in use, ox if suech stock is
not dncluded 4in the National Association of
Securitica Dealers, Inc. Autemated Quotatien
System/National Mactket System or any similar
tystem then in use, the highest <closing biad
quotation with respect to 3 share of such stock
during the 30-day period immediately preceding
the date in question on the National Association
of Securities Dealers, Inc. Automated Quotation
System or any similar wyvstem then in use, or if
no such quotations are available, the fair market
valuo on the date in Question of a share of such
stock as determined in good faith by a majority

-16- ’
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of the Continuing Directors; and (iii) in the
case of property other than cash or stock, the
fair market value on the cate in gquoestion of such
property as determined in gond 2..ith by a major-
ity of the Continuing Directors.

(J) In the event of any.Business Combination in which
the Corporatien survives, the phrase “consider-
ation other than cash to be received* as used in
Paragraphs (R)(i) and (B)Z1i1) of Section 2 of
this Article Sixth shall include the shares of
Common Stock and/or the shares «f any ather class

or series of Capitzl Stock retained by the
holdexrs of such shares.

4, The Board of Directors shall have the power and
duty to determine for the puvposes o¢f this Aiticle Sixzth,
on tho basis of intormation known to it after reasonabls
inquiry, (a) whether a person iz an Intsrested Stockholder,
(b) the number of shares of Capitasl Stosk or other securi-
ties nenaficially owned by any person, (c) whethar a person
is an Affiliate or Associatr of sanother, and (d4) whether
the assets that ace the subject of any Businaess Combination
have, or the consideration to be received for tha issuance
or transfer o! securities by the torporation or any
Subsidiary in any Business Combination has, an aggregate
Fair Market Value equal to or ¢greater than 10% of the book
value of the consolidated assets of the Corporation. A.y
such determination made in good faith shall be binding and
conclusive on all parties. ’

5. Nothing contained in this Article Sixth shall he
constzued to relieve any Interested Stockholder from any
fiduciary obligation imposed by law.

6. he fact that any Business Combination complies
with the rrovisions of 8Seaction 2 of this Article Sixth
shall not be construed to impose any fiduciary duty, obli-
gation or rasponsibility on the Board of Directors, or any
memkber herecf, to approve souch Busliness Combination or
recommend its adoption or approval to the stockholders of
the Corporation., nor shall such romplianca limit, prohibit
or otherwise restrict in any manner the Board of Directors,
or any membor thereof, with respect to evaluations of, or
sciions and responsos taken with respect to, such Business
Cecunbination.

SEVENTH: Subject to the provisions ot thic

reserves the
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Certificate of Incorpcration, in the monner now ot hereafter

prescribad by law, and all rights of astockhollers or others

hereunder are subject to such reservation. Notwitlstanding anv

other provisions c¢f this Certificate of Incorporatien or the

By-Laws of the Corporation (and notwitnstanding that a Jlesser

(T percentaga or separate class or secries vots may be spacified by

law or by this Certificate of Incorporation nr by the By-Laws

of the Corporation, or otherwise), the affirmative vote of the

holders of st least eighty percent (80%) of the votes entitled

to be cast by the holders of all ocutstanding shares of Voting

Stock (as defined in 6action 3 of Article Sixth), wveting

together as a single class, shall be regquired to alter, amend

oY repeal, or adopt any provisions inconsistent with, Article

Sixth or this Article Seventh; provided, howaver, thst such

special wvoting requirements shall not spply to, and such

special vote shall not be required for, any alteration, amend-

ment, repeal or adoeption recommended by the Board of Directors

and approved by a msjority of the Continuing Directors. Por

purposes of this Article Seventh the term “Continuing Director”

sholl mean any member of the Board of Directnrs, while auch

x person is 8 member of the Board of Directorc, and, {f thera

shall be an Interested Stockholder (as dcfincd in Sectien 3 of

Article Sixth) at the tima the Board of Directors makes its

recommendation, who was a member of the Board of Directors

prior to the time that any persor (as defined in Section 3 of

Article Sixth) who is then an Interested Stockholder became an

Interasted Stockholder, and any memher of the Board of

- Directors, while such persen 4s a mamber of the Board of

Directors,” whose election, or nomination for election by the

Cotporation‘'s stockholders, was approved by vote of a majority

of the Cantinuing Directors; provided, however, that in no

event shall any person who is then an Interested Stoskholder or

any Affiliate (as defined in Section 3 of Articls Sizth),

Associato (uos defined in Section 3 of Article Sixth) or repre-
scntative of such Interested Stockholder be deemed to be 3 .

Continuing Director.

EIGHATH: Whenever & compromise or arrangament is
proposed between the Corporation and its creditors or any class
of them and/or between the Corporation and its stockholders or
any class of them, sny court of equitable jurisdiction within
the State of Delawsre may, on the application in a =summary way
of the Corporation or of any creditor or stockholdar thareof or
on tha application of any recaiver or receivers appointed for
the Corperation under the provisions o©0f Section 291 of the
Genaral Corpocation Law of the Stace of Delaware or on the

(; spplication of trustees in dassolution or of any receiver or
receivecra appointed for the Corpuration undor the provisions of
Sectioa 279 of the General Corporation Law of the State of
Culoware, order a meeting of the crediters or class of

10~
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cteditors, and/or of the Stockholders oy class of stockholders

of the Corporation, 83 the case may bes, to be Summoned in such:

maAnner as the sgaig court directs, I & majority {n number
topresenting three-fouszihs in value of the creditors or class
0 creditors, and/or of the stockholders or Class of stock~
holdazsbof the Corporation, ag the cease may be, agres to any

to which the said application has been made, be binding on all
creditors o Cclass of Creditors, and/or on all the stockholders
or class of Stockholders of the Corporation, as the case may
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